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1. Background

If a taxpayer holds a subsidiary, which did not

qualify for the Dutch participation exemption

initially and which started to qualify from a

certain point in time or vice versa, and from

which it derives income (dividend or capital

gains) the compartmentalization doctrine

applies. This means that income derived from

the participation should be partitioned and

attributed to the taxable and tax-exempt period.

The Dutch Supreme Court developed this

doctrine in situations where the facts and

circumstances relevant to the application of the

participation exemption to the subsidiary

changed (for example, if the shareholding

decreases to below the minimum threshold for

the participation exemption of 5%). When the

legislator amended the participation exemption

rules per January 1, 2007, he was of the view

that a change of law also required compartmen-

talization. The legislator considered a separate

legislative provision not necessary. The

Supreme Court ruled differently in the

judgement of June 14, 2013: in case of a change

of law, compartmentalization should be laid

down in the law. Absent an explicit provision,

compartmentalization does not apply.

The proposed legislation formalizes with

retroactive effect to June 14, 2013 the

application of the compartmentalization

doctrine in all situations, i.e. where facts and

circumstances relevant to the application of the

participation exemption change or where the

participation exemption rules change.

2. How does the compartmen-
talization reserve work?

The proposal applies to changes in the

application of the participation exemption

irrespective of whether caused by a change in

facts or change in legislation. It applies to

capital gains and dividend distributions. If the

participation exemption initially did not apply

(“taxable period”) and becomes applicable at a

later point in time (“tax exempt period”), a

taxable compartmentalization reserve is formed

and maintained for the difference between the

fair market value and the book value of the

shares. If the participation exemption applied

initially and no longer applies at a later point in

time, a tax-exempt compartmentalization

reserve is formed.

Income derived from the participation - capital

gains or dividend distributions - should be

attributed to the taxable and the tax-exempt

period. Attribution of the income derived from

the participation to the period before the change

means a reduction of the tax-exempt

compartmentalization reserve or, provided this

income is effectively taxed, of the taxable

compartmentalization reserve. The proposal

also contains rules dealing with (i) the

determination of the sacrificed amount, which is

relevant for liquidation loss purposes, and (ii)

the release of the compartmentalization reserve

if specifically defined transactions occur.

3. Grandfathering rules

According to the proposal, the law will apply

retroactively as from June 14, 2013.

Grandfathering rules apply if changes in the

application of the participation exemption

occurred before this date. In these situations,

the compartmentalization reserve is formed at

the moment immediately preceding the

realization of the income from the participation.

The compartmentalization reserve will consist

of the difference between the fair market value

and the book value of the shares at the time the

participation exemption became applicable or
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If you would like further advice or

information in relation to the issues

outlined above, please call your local

PwC contact or:
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was no longer applicable, possibly reduced by

the profits realised before June 14, 2013.

4. Impact

If the proposed legislation is adopted, your

company will have to comply with the legal

provisions for compartmentalization in the

participation exemption if changes occur in the

application of the Dutch participation

exemption to a participation held by a Dutch

corporate taxpayer irrespective of whether

caused by a change in facts or change in

legislation. This is also the case if such changes

occurred before June 14, 2013. We will be glad

to advise or assist you in this respect.
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